straint, including its terms or limits. The order to an
enlisted person shall be delivered personally by the
authority who issues it or through other persons sub-
ject to the code. The order to an officer or a civilian
shall be delivered personally by the authority who
issues it or by another commissioned officer. Pretrial
confinement is imposed pursuant to orders by a
competent authority by the delivery of a person to a
place of confinement.

(e) Notice of basis for restraint. When a person is
placed under restraint, the person shall be informed
of the nature of the offense which is the basis for
such restraint.

Discussion

See R.C.M. 305(e) concerning additional information which must
be given to a person who is confined. If the person ordering the
restrain is not the commander of the person restrained, that officer
should be notified.

(f) Punishment prohibited. Pretrial restraint is not
punishment and shall not be used as such. No person
who is restrained pending trial may be subjected to
punishment or penalty for the offense which is the
basis for that restraint. Prisoners being held for trial
shall not be required to undergo punitive duty hours
or training, perform punitive labor, or wear special
uniforms prescribed only for post-trial prisoners.
This rule does not prohibit minor punishment during
pretrial confinement for infractions of the rules of
the place of confinement. Prisoners shall be afforded
facilities and treatment under regulations of the Sec-
retary concerned.

Discussion

Offenses under the code by a person under restraint may be
disposed of in the same manner as any other offenses.

(g) Release. Except as otherwise provided in
R.C.M. 305, a person may be released from pretrial
restraint by a person authorized to impose it. Pretrial
restraint shall terminate when a sentence is ad-
judged, the accused is acquitted of all charges, or all
charges are dismissed.

R.C.M. 305(d)

Discussion

Pretrial restraint may be imposed (or reimposed) if charges are to
be reinstated or of a rehearing or “other” trial is to be ordered.

(h) Administrative restraint. Nothing in this rule
prohibits limitations on a servicemember imposed
for operational or other military purposes independ-
ent of military justice, including administrative hold
or medical reasons.

Discussion
See also R.C.M. 306.

Rule 305. Pretrial confinement

(& In general. Pretrial confinement is physical re-
straint, imposed by order of competent authority,
depriving a person of freedom pending disposition
of charges.

Discussion

No member of the armed forces may be placed in confinement in
immediate association with enemy prisoners or other foreign na-
tionals not members of the armed forces of the United States.
Article 12. However, if members of the armed forces of the
United States are separated from prisoners of the other categories
mentioned, they may be confined in the same confinement
facilities.

(b) Who may be confined. Any person who is sub-
ject to trial by court-martial may be confined if the
requirements of this rule are met.

Discussion

See R.C.M. 201 and 202 and the discussions therein concerning
persons who are subject to trial by courts-martial.

(c) Who may order confinement. See R.C.M. 304(b).

Discussion

“No provost marshal, commander of a guard, or master at arms
may refuse to receive or keep any prisoner committed to his
charge by a commissioned officer of the armed forces, when the
committing officer furnishes a statement, signed by him, of the
offense charged against the prisoner.” Article 11(a).

(d) When a person may be confined. No person may
be ordered into pretrial confinement except for prob-
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able cause. Probable cause to order pretrial confine-
ment exists when there is a reasonable belief that:

(1) An offense triable by court-martial has been
committed;

(2) The person confined committed it; and
(3) Confinement is required by the circumstances.

Discussion

The person who directs confinement should consider the matters
discussed under subsection (h)(2)(B) of this rule before ordering
confinement. However, the person who initially orders confine-
ment is not reguired to make a detailed analysis of the necessity
for confinement. It is often not possible to review a person's
background and character or even the details of an offense before
physically detaining the person. For example, until additional
information can be secured, it may be necessary to confine a
person apprehended in the course of a violent crime.

“[W]hen charged only with an offense normaly tried by
summary court-martial, [an accused] shall not ordinarily be paced
in confinement.” Article 10.

Confinement should be distinguished from custody. Custody
is restraint which is imposed by apprehension and which may be,
but is not necessarily, physical. Custody may be imposed by
anyone authorized to apprehend (see R.C.M. 302(b)), and may
continue until a proper authority under R.C.M. 304(B) is notified
and takes action. Thus, a person who has been apprehended could
be physically restrained, but this would not be pretrial confine-
ment in the sense of this rule until a person authorized to do so
under R.C.M. 304(b) directed confinement.

(e) Advice to the accused upon confinement. Each
person confined shall be promptly informed of:

(1) The nature of the offenses for which held;

(2) The right to remain silent and that any state-
ment made by the person may be used against the
person;

(3) The right to retain civilian counsel at no ex-
pense to the United States, and the right to request
assignment of military counsel; and

(4) The procedures by which pretrial confinement
will be reviewed.

(f) Military counsel. If requested by the prisoner
and such request is made known to military authori-
ties, military counsel shall be provided to the pris-
oner before the initial review under subsection (i) of
this rule or within 72 hours of such a reguest being
first communicated to military authorities, whichever
occurs first. Counsel may be assigned for the limited
purpose of representing the accused only during the
pretrial confinement proceedings before charges are
referred. If assignment is made for this limited pur-
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pose, the prisoner shall be so informed. Unless oth-
erwise provided by regulations of the Secretary
concerned, a prisoner does not have a right under
this rule to have military counsel of the prisoner's
own selection.

(g) Who may direct release from confinement. Any
commander of a prisoner, an officer appointed under
regulations of the Secretary concerned to conduct
the review under subsection (i) and/or (j) of this
rule, or, once charges have been referred, a military
judge detailed to the court-martial to which the
charges against the accused have been referred, may
direct release from pretria confinement. For pur-
poses of this subsection, “any commander” includes
the immediate or higher commander of the prisoner
and the commander of the installation on which the
confinement facility is located.

(h) Notification and action by commander.

(1) Report. Unless the commander of the prisoner
ordered the pretrial confinement, the commissioned,
warrant, noncommissioned, or petty officer into
whose charge the prisoner was committed shall,
within 24 hours after that commitment, cause a
report to be made to the commander that shall con-
tain the name of the prisoner, the offenses charged
against the prisoner, and the name of the person who
ordered or authorized confinement.

Discussion

This report may be made by any means. Ordinarily, the immedi-
ate commander of the prisoner should be notified. In unusual
cases any commander to whose authority the prisoner is subject,
such as the commander of the confinement facility, may be noti-
fied. In the latter case, the commander so notified must ensure
compliance with subsection (h)(2) of this rule.

(2) Action by commander.

(A) Decision. Not later than 72 hours after the
commander’s ordering of a prisoner into pretria
confinement or, after receipt of a report that a mem-
ber of the commander’'s unit or organization has
been confined, whichever situation is applicable, the
commander shall decide whether pretrial confine-
ment will continue. A commander’s compliance
with this subsection may also satisfy the 48-hour
probable cause determination of subsection R.C.M.
305(i)(1) below, provided the commander is a neu-
tral and detached officer and acts within 48 hours of
the imposition of confinement under military con-
trol. Nothing in subsections R.C.M. 305(d), R.C.M.



305(i)(1), or this subsection prevents a neutral and
detached commander from completing the 48-hour
probable cause determination and the 72-hour com-
mander’s decision immediately after an accused is
ordered into pretrial confinement.

(B) Requirements for confinement. The com-
mander shall direct the prisoner’s release from pre-
trial confinement unless the commander believes
upon probable cause, that is, upon reasonable
grounds, that:

(i) An offense triable by a court-martial has
been committed;

(ii) The prisoner committed it; and
(iii) Confinement is necessary because it is
foreseeable that:

(8 The prisoner will not appear at trial,
pretrial hearing, or investigation, or

(b) The prisoner will engage in serious
criminal misconduct; and
(iv) Less severe forms of restraint are inade-
guate.

Serious criminal misconduct includes intimidation
of witnesses or other obstruction of justice, serious
injury of others, or other offenses which pose a
serious threat to the safety of the community or to
the effectiveness, morale, discipline, readiness, or
safety of the command, or to the national security of
the United States. As used in this rule, “national
security” means the national defense and foreign
relations of the United States and specifically in-
cludes: a military or defense advantage over any
foreign nation or group of nations, a favorable for-
eign relations position; or a defense posture capable
of successfully resisting hostile or destructive action
from within or without, overt or covert.

Discussion

A person should not be confined as a mere matter of convenience
or expedience.
Some of the factors which should be considered under this

subsection are:

(1) The nature and circumstances of the offenses
charged or suspected, including extenuating circumstances;

(2) The weight of the evidence against the accused;

(3) The accused's ties to the locale, including family,
off-duty employment, financial resources, and length of residence;

(4) The accused’'s character and mental condition;

(5) The accused's service record, including any record
of previous misconduct;

(6) The accused’s record of appearance at or flight from
other pretrial investigations, trials, and similar proceedings; and

R.C.M. 305(i)(2)

(7) The likelihood that the accused can and will commit
further serious criminal misconduct if allowed to remain at liber-

ty.

Although the Military Rules of Evidence are not applicable,
the commander should judge the reliability of the information
available. Before relying on the reports of others, the commander
must have a reasonable belief that the information is believable
and has a factual basis. The information may be received orally or
in writing. Information need not be received under oath, but an
oath may add to its reliability. A commander may examine the
prisoner’s personnel records, police records, and may consider the
recommendations of others.

Less serious forms of restraint must aways be considered
before pretrial confinement may be approved. Thus the com-
mander should consider whether the prisoner could be safely
returned to the prisoner’s unit, at liberty or under restriction,
arrest, or conditions on liberty. See R.C.M. 304.

(C) 72-hour memorandum. If continued pretrial
confinement is approved, the commander shall pre-
pare a written memorandum that states the reasons
for the conclusion that the requirements for confine-
ment in subsection (h)(2)(B) of this rule have been
met. This memorandum may include hearsay and
may incorporate by reference other documents, such
as witness statements, investigative reports, or offi-
cia records. This memorandum shall be forwarded
to the 7-day reviewing officer under subsection
(1)(2) of this rule. If such a memorandum was pre-
pared by the commander before ordering confine-
ment, a second memorandum need not be prepared,;
however, additional information may be added to the
memorandum at any time.

(i) Procedures for review of pretrial confinement.

(1) 48-hour probable cause determination. Re-
view of the adequacy of probable cause to continue
pretrial confinement shall be made by a neutral and
detached officer within 48 hours of imposition of
confinement under military control. If the prisoner is
apprehended by civilian authorities and remains in
civilian custody at the request of military authorities,
reasonable efforts will be made to bring the prisoner
under military control in a timely fashion.

(2) 7-day review of pretrial confinement. Within
7 days of the imposition of confinement, a neutral
and detached officer appointed in accordance with
regulations prescribed by the Secretary concerned
shall review the probable cause determination and
necessity for continued pretrial confinement. In cal-
culating the number of days of confinement for pur-
poses of this rule, the initial date of confinement
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under military control shall count as one day and the
date of the review shall also count as one day.

(A) Nature of the 7-day review.

(i) Matters considered. The review under
this subsection shall include a review of the memo-
randum submitted by the prisoner’'s commander
under subsection (h)(2)(C) of this rule. Additional
written matters may be considered, including any
submitted by the accused. The prisoner and the pris-
oner's counsel, if any, shal be allowed to appear
before the 7-day reviewing officer and make a state-
ment, if practicable. A representative of the com-
mand may aso appear before the reviewing officer
to make a statement.

(if) Rules of evidence. Except for Mil. R.
Evid., Section V (Privileges) and Mil. R. Evid. 302
and 305, the Military Rules of Evidence shall not
apply to the matters considered.

(iii) Sandard of proof. The requirements for
confinement under subsection (h)(2)(B) of this rule
must be proved by a preponderance of the evidence.

(B) Extension of time limit. The 7-day review-
ing officer may, for good cause, extend the time
limit for completion of the review to 10 days after
the imposition of pretrial confinement.

(C) Action by 7-day reviewing officer. Upon
completion of review, the reviewing officer shall
approve continued confinement or order immediate
release.

(D) Memorandum. The 7-day reviewing offi-
cer’'s conclusions, including the factual findings on
which they are based, shall be set forth in a written
memorandum. A copy of the memorandum and of
all documents considered by the 7-day reviewing
officer shall be maintained in accordance with regu-
lations prescribed by the Secretary concerned and
provided to the accused or the Government on
request.

(E) Reconsideration of approval of continued

confinement. The 7-day reviewing officer shall upon
reguest, and after notice to the parties, reconsider the
decision to confine the prisoner based upon any sig-
nificant information not previously considered.
(i) Review by military judge. Once the charges for
which the accused has been confined are referred to
trial, the military judge shall review the propriety of
pretrial confinement upon motion for appropriate
relief.
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(1) Release. The military judge shall order release
from pretrial confinement only if:

(A) The 7-day reviewing officer’s decision was
an abuse of discretion, and there is not sufficient
information presented to the military judge justifying
continuation of pretrial confinement under subsec-
tion (h)(2)(B) of this rule;

(B) Information not presented to the 7-day
reviewing officer establishes that the prisoner should
be released under subsection (h)(2)(B) of this rule;
or

(C) The provisions of subsection (i)(1) or (2)
of this rule have not been complied with and infor-
mation presented to the military judge does not es-
tablish sufficient grounds for continued confinement
under subsection (h)(2)(B) of this rule.

(2) Credit. The military judge shall order admin-
istrative credit under subsection (k) of this rule for
any pretrial confinement served as a result of an
abuse of discretion or failure to comply with the
provisions of subsections (f), (h), or (i) of this rule.

(k) Remedy. The remedy for noncompliance with
subsections (f), (h), (i), or (j) of this rule shall be an
administrative credit against the sentence adjudged
for any confinement served as the result of such
noncompliance. Such credit shall be computed at the
rate of 1 day credit for each day of confinement
served as a result of such noncompliance. The mili-
tary judge may order additional credit for each day
of pretrial confinement that involves an abuse of
discretion or unusually harsh circumstances. This
credit is to be applied in addition to any other credit
the accused may be entitled as a result of pretria
confinement served. This credit shall be applied first
against any confinement adjudged. If no confine-
ment is adjudged, or if the confinement adjudged is
insufficient to offset all the credit to which the ac-
cused is entitled, the credit shall be applied against
hard labor without confinement, restriction, fine, and
forfeiture of pay, in that order, using the conversion
formula under R.C.M. 1003(b)(6) and (7). For pur-
poses of this subsection, 1 day of confinement shall
be equal to 1 day of total forfeiture or a like amount
of fine. The credit shall not be applied against any
other form of punishment.

() Confinement after release. No person whose re-
lease from pretrial confinement has been directed by
a person authorized in subsection (g) of this rule
may be confined again before completion of trial
except upon the discovery, after the order of release,



of evidence or of misconduct which, either alone or
in conjunction with all other available evidence, jus-
tifies confinement.

Discussion

See R.C.M. 304(b) concerning who may order confinement.

(m) Exceptions.

(1) Operational necessity. The Secretary of De-
fense may suspend application of subsections (€)(2)
and (3), (f), (h)(2)(A) and (C), and (i) of this rule to
specific units or in specified areas when operational
requirements of such units or in such areas would
make application of such provisions impracticable.

(2) At sea. Subsections (e)(2) and (3), (f),
(h)(2)(C), and (i) of this rule shall not apply in the
case of a person on board a vessel at sea. In such
situations, confinement on board the vessel at sea
may continue only until the person can be trans-
ferred to a confinement facility ashore. Such transfer
shall be accomplished at the earliest opportunity per-
mitted by the operational requirements and mission
of the vessel. Upon such transfer the memorandum
reguired by subsection (h)(2)(C) of this rule shall be
transmitted to the reviewing officer under subsection
(i) of this rule and shall include an explanation of
any delay in the transfer.

Discussion

Under this subsection the standards for confinement remain the
same (athough the circumstances giving rise to the exception
could bear on the application of those standards). Also, pretrial
confinement remains subject to judicial review. The prisoner’'s
commander still must determine whether confinement will con-
tinue under subsection (h)(2)(B) of this rule. The suspension of
subsection (h)(2)(A) of this rule removes the 72-hour requirement
since in a combat environment, the commander may not be avail-
able to comply with it. The commander must make the pretrial
confinement decision as soon as reasonably possible, however.
(This provision is not suspended under subsection (2) since the
commander of a vessdl is always available)

Rule 306. Initial disposition

(8 Who may dispose of offenses. Each commander
has discretion to dispose of offenses by members of
that command. Ordinarily the immediate commander
of a person accused or suspected of committing an
offense triable by court-martia initially determines
how to dispose of that offense. A superior com-

R.C.M. 306(b)

mander may withhold the authority to dispose of
offenses in individual cases, types of cases, or gen-
erally. A superior commander may not limit the dis-
cretion of a subordinate commander to act on cases
over which authority has not been withheld.

Discussion

Each commander in the chain of command has independent, yet
overlapping discretion to dispose of offenses within the limits of
that officer's authority. Normally, in keeping with the policy in
subsection (b) of this rule, the initial disposition decision is made
by the official at the lowest echelon with the power to make it. A
decision by a commander ordinarily does not bar a different
disposition by a superior authority. See R.C.M. 401(c); 601(f).
Once charges are referred to a court-martial by a convening
authority competent to do so, they may be withdrawn from that
court-martial only in accordance with R.C.M. 604.

See Appendix 3 with respect to offenses for which coordina-
tion with the Department of Justice is required.

(b) Policy. Allegations of offenses should be dis-
posed of in atimely manner at the lowest appropri-
ate level of disposition listed in subsection (c) of this
rule.

Discussion

The disposition decision is one of the most important and difficult
decisions facing a commander. Many factors must be taken into
consideration and balanced, including, to the extent practicable,
the nature of the offenses, any mitigating or extenuating circum-
stances, the character and military service of the accused, any
recommendations made by subordinate commanders, the interest
of justice, military exigencies, and the effect of the decision on
the accused and the command. The goal should be a disposition
that is warranted, appropriate, and fair.

In deciding how an offense should be disposed of, factors
the commander should consider, to the extent they are known,
include:

(A) the character and military service of the accused;

(B) the nature of and circumstances surrounding the
offense and the extent of the harm caused by the offense, includ-
ing the offense’s effect on morae, health, safety, welfare, and
discipline;

(C) appropriateness of the authorized punishment to the
particular accused or offense;

(D) possible improper motives of the accuser;

(E) reluctance of the victim or others to testify;

(F) cooperation of the accused in the apprehension or
conviction of others;

(G) availability and likelihood of prosecution of the
same or similar and related charges against the accused by an-
other jurisdiction;

(H) availability and admissibility of evidence;

() existence of jurisdiction over the accused and the
offense; and
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